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EXECUTIVE SUMMARY

Fairness opinions play a crucial role in the mergers and acquisitions (M&A) process, acting as both a
safeguard and a strategic tool for boards and executives. These opinions, best provided by
independent financial advisors or investment banks, assess whether the financial terms of a
proposed transaction are fair to shareholders from a financial perspective. In addition to mitigating
potential shareholder litigation risks, fairness opinions also contribute significantly to the decision-
making process, influencing negotiations, validating strategic goals, and enhancing

market confidence.

This paper delves into the multifaceted importance of fairness opinions in M&A transactions,
exploring both their protective legal functions and their strategic value. It draws upon real-world case
studies and legal precedents to demonstrate their indispensable role in securing shareholder
interests, preserving fiduciary responsibility, and promoting long-term corporate success.
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INTRODUCTION

In the world of M&A, transactions are often high-stakes and complex, involving substantial financial
decisions that can dramatically impact a company’s future. Fairness opinions are vital instruments in
providing both an objective assessment and independent validation of these financial terms.

The central role of a fairness opinion is to determine whether the financial aspects of a deal are fair
to the shareholders of the company that hired the independent financial advisor. Issued by qualified,
independent advisors, fairness opinions help boards of directors make well-informed decisions by
evaluating whether the offered price or terms reflect a reasonable valuation based on sound financial
analysis. These opinions are not only helpful in transaction structuring but serve as a critical defense
against potential shareholder lawsuits and help fulfill fiduciary responsibilities under corporate
governance laws.

PROTECTIVE ROLE OF FAIRNESS OPINIONS
LEGAL SAFEGUARDS

One of the most critical functions of fairness opinions is the protection they offer to corporate boards
and executives against the risk of litigation. Shareholders may attempt to sue the board, alleging that
the transaction terms undervalue the company or are otherwise detrimental to shareholder interests.

In the event of such disputes, a fairness opinion provides a documented defense, showing that the
board sought independent advice and acted with due diligence in ensuring the transaction was
financially fair. This protection is crucial as it allows companies to minimize the risk of legal
challenges from disgruntled shareholders who might otherwise allege breach of fiduciary duty.

KEY LEGAL CASES i 3 Rl v -

. Smith v. Van Gorkom (1985): A landmark case in Delaware corporate law, where the Delaware
Supreme Court ruled that the board of TransUnion was grossly negligent for approving a sale of the
company without adequately informing themselves about the transaction or the value of the
company. This case is especially important as it highlighted the absence of a fairness opinion,
which could have provided a critical check on the transaction’s fairness. The court found that
directors must ensure they are fully informed and act prudently when making significant corporate
decisions, particularly in M&A. This decision set a precedent for the requirement of fairness
opinions in transactions involving potential conflicts of interest or significant shareholder impact.
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. Inre AOL Time Warner Shareholders Litigation: After the 2001 merger of AOL and Time Warner,
shareholders suffered heavy losses and filed lawsuits claiming that the transaction was not in their
best interests. Despite the fact that Citigroup had provided a fairness opinion for the deal, the e
litigation underscored the necessity of a thorough analysis and evaluation of the deal’s terms. The
Delaware Court of Chancery used the fairness opinion as a key element in assessing whether the
board had met its fiduciary duty to shareholders. This case reinforces that fairness opinions should —
be comprehensive and robust, focusing not only on the financial fairness of the deal but also on its :
strategic alignment and long-term value for shareholders

l
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ENHANCING CREDIBILITY

A fairness opinion does more than just protect boards legally—it also enhances the credibility of their
decisions. By obtaining an independent evaluation, boards demonstrate that they have exercised due
diligence in evaluating the financial fairness of the deal. This independent validation assures
shareholders that the deal is in their best interests and that the board has acted prudently in considering
the financial implications of the transaction.

In a broader sense, fairness opinions can instill greater trust in investors, which is particularly valuable in
high-profile transactions or volatile market conditions. When the financial community sees that a
transaction has been validated by an independent third party, it can lead to improved shareholder
confidence and smoother transaction execution.

STRATEGIC IMPORTANCE BEYOND LEGAL PROTECTION
FACILITATING NEGOTIATIONS

Fairness opinions can also serve as an important tool in the negotiation process.
When buyers or sellers are engaged in M&A discussions, the fairness opinion
provides a clear, independent assessment of the value of the transaction. This
can help facilitate negotiations by establishing a financial benchmark that both
parties can use to align expectations and ensure that terms are equitable.

Fairness opinions can also help resolve disagreements over valuation or pricing,
which can be particularly critical in large-scale transactions where multiple
stakeholders are involved. In some cases, a fairness opinion can even lead to
improved terms as both parties recognize the transaction’s fairness and the
additional value it brings to the deal.

CASE STUDY: MERCK'S ACQUISITION OF
SCHERING-PLOUGH (2009)

The $41 billion acquisition of Schering-Plough by Merck is an excellent example of how a fairness
opinion facilitated the deal and enhanced its strategic value. Merck relied on the fairness opinion to
confirm both the financial viability and the strategic synergies that would result from the transaction. The
fairness opinion helped the company demonstrate to shareholders that the deal would provide long-term
value, aiding in shareholder approval and stabilizing investor sentiment. Moreover, it allowed Merck to
validate the strategic rationale behind the acquisition, ensuring that it aligned with their broader growth
and market expansion goals.

MARKET CONFIDENCE

In uncertain or volatile market conditions, fairness opinions can help stabilize investor confidence by
providing an objective, third-party perspective on the transaction’s soundness. In times of financial
instability or market turbulence, shareholders and investors may be more inclined to question the fairness
and viability of M&A transactions. A well-structured fairness opinion can help reassure investors, ensuring
that they view the transaction as being conducted with careful consideration and in their best interests.
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This is particularly valuable when market conditions are challenging or when the deal is large, highly
publicized, or involving complex cross-border elements.

M&A STRATEGY VALIDATION

Beyond the protection they offer from litigation, fairness opinions also serve as a valuable tool for
validating the strategic rationale behind M&A transactions. The process of obtaining a fairness opinion
often involves an in-depth analysis of the strategic objectives of the transaction, such as market
expansion, synergies, cost reductions, and the long-term potential of the combined entity.

This analysis can help the board confirm that the transaction aligns with the company’s broader
business strategy and long-term goals. Moreover, when the strategic rationale for the transaction is
solid, as confirmed by the fairness opinion, it can enhance the likelihood of the transaction’s long-
term success.

RESEARCH INSIGHTS

Studies conducted by top consulting firms, such as Bain & Company and McKinsey & Company, have
shown that companies that conduct thorough, strategic evaluations—such as those provided through
fairness opinions—are more likely to achieve positive long-term outcomes from M&A activities. These
firms have also found that companies with strong strategic alignment in their M&A deals tend to
outperform their peers over time, exhibiting higher shareholder returns and more sustainable growth.

A fairness opinion thus not only adds an element of financial prudence but also helps validate the
strategic thinking that underpins the transaction, ensuring its long-term success.

CONCLUSION

In conclusion, fairness opinions are indispensable in the M&A process, serving both a defensive role by
protecting corporate boards from potential legal challenges and a strategic role by validating the
financial and strategic soundness of transactions. As the examples and case studies outlined in this
paper demonstrate, fairness opinions are essential for ensuring that M&A transactions are conducted

\ transparently and equitably, with due consideration for the interests of shareholders.

Boards are strongly encouraged to adopt fairness opinions as part of their standard governance
practices, ensuring that M&A activities are executed with both financial rigor and strategic foresight.

~  Incorporating fairness opinions into corporate transaction processes not only protects against litigation
- risks but also contributes to the overall success of the deal and the long-term value creation

=\ / for shareholders.
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Marshall & Stevens has been in the valuation business for more than 90 years and has substantial
expertise in rendering fairness opinions on a wide variety of public and private transactions. Our
professionals bring a wealth of experience in valuation, law, investment banking and accounting.
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